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OFFICE ACTION SUMMARY 

^S, Responsive to communication(s) filed on 1 - ^ - ^fc \ 

□ This action is FINAL. 

D : 5 a 3 t, ^ p 2 r ?r ution as to the merits ,s c,osed ■» 

A shortened statutory period for response to this action is set to expire 3 mnnth/ex ^ * 

1.136(a). <*Nuonea. u.b.u. § 133). Extensions of time may be obtained under the provisions of 37 CFR 

Disposition of Claims 

Claimfs) \ " 3 0 

■ is/are pending in the application. 

Of the above, claim(s) 

_ " — : ,s/ar e withdrawn from consideration 

□ Claim(s) 

v v 2 " " ' is/are allowed. 

^3 Clafm(s) * ~ 0 0 

_ ■ : is/are rejected. 

□ Claim(s) : 

_ " "~ _ is/are objected to. 

□ Claims. 

— . are subject to restriction or election requirement. 

Application Papers 

JS, See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing (s) filed on . , 

' ■ *s/are objected to by the Examiner. 

□ The proposed drawing correction, filed on . n ' i-. 

is LI approved U disapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 1 9( a )-(d). 

□ All □ Some' □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 
'Certified copies not received: 

□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e).- 
Attachment(s) 

Notice of Reference Cited, PTO-892 

□ Information Disclosure Statement(s), PTO-1449, Paper Nofsl. 

□ Interview Summary, PTO-41 3 

□ Notice of Draftsperson's Patent Drawing Review. PTO-948 

□ Notice of informal Patent Application, PTO-1 52 
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A rejection based on double patenting of the "same 
invention" type finds its support in the language of 35 
U.S.C. 101 which states that "whoever invents or discovers any 
new and useful process . . . may obtain a patent therefor ..." 
(Emphasis added). Thus, the term "same invention," in this 
context, means an invention drawn to identical subject matter. 
Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockert, 245 
F.2d 467, 114 USPQ 330 (CCPA 1957); and In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970) . 

. A statutory type (35 U.S;C. 101) double patenting rejection 
can be overcome by canceling or amending the conflicting claims 
so they are no longer coextensive in scope. The filing of a 
terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

Claims 1-6, 23 and 26-28 are rejected under 35 U.S.C. 101 as 

claiming the same invention as that of claims 1-6, 24 and 27-29 

of prior U.S. Patent No. 5,578,334. This is a double patenting 

rejection. 

Claims 7-22, 24, 25, 29 and 30 are rejected under the 
judicially created doctrine of obviousness -type double patenting 
as being unpatentable over claims 10-23 of U.S. Patent No. 
5,578,334. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because it is 
not seen that the recitation of dietary consumption rather than 
injestion alone constitutes unobviousness. Also it is not seen 
that the recitation of saturated fatty acids generally alone 
constitutes unobviousness particularly when a VLDL level is 
maintained and a nonounsaturated fatty acid content is 
maintained. 
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Any inquiry concerning this communication or earlier 
communications from the examiner' should be directed to Carolyn 
Paden whose telephone number is (703) 308-3294. The examiner can 
normally be reached on Monday- Friday from 8:30 to 5:00. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Esther Kepplinger, can 
be reached on (703) 308-2339. The fax phone number for this 
Group is (703) 305-3602. 

Any inquiry of a general nature or relating to the status of 
this application or proceeding should be directed to the Group 
receptionist whose telephone number is (703) 308-0651. 
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